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APPLICATIONS
FOR
PAYMENT – GET THE DATES
RIGHT OR RISK LOSING OUT!
It is quite common for the parties to
construction contracts to depart from
the payment dates set out in the
contract for their own convenience or
in the interests of helping each other
out.
However,
this
can
have
unintended consequences and there
can be risks to both parties in adopting
alternative arrangements.
The risks were demonstrated in the
recent case of Leeds City Council v
Waco UK Limited, which concerned
the validity of an application for
payment which had not been
submitted on the correct date.
Background
On 16 March 2012, Leeds City Council
(“LCC”) entered into a JCT Design &
Build Contract 2005 Edition Revision 2
2009 (the “Contract”) with Waco UK
Ltd (“Waco”) for certain works at a
primary school in Leeds.
During the course of the works, Waco
made monthly applications for interim
payment which were paid by LCC,
despite the applications usually not
being submitted on the correct date as
stated in the Contract.
Practical completion of the works was
achieved on 28 March 2013. The
Contract stated that after practical
completion, applications for interim
payment should be made every two
months from the date that practical
completion was achieved (i.e. the 28th
day
of
every
other
month).
Accordingly,
following
practical
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completion, Waco made applications
for payment at intervals of broadly two
months on or around the 28th day of
the month. These applications for
payment were often submitted several
days after the 28th of the month, but
the Employer’s Agent did not take
issue with the dates of the
applications.
On 22 September 2014 (i.e. six days
early), Waco submitted application for
payment number 21 (“Application 21”)
for £484,759.50. Then, on 28
November 2014 Waco submitted
another application for payment
(“Application 22”) for the same amount
as Application 21. In response to
Application 22, the Employer’s Agent
issued a Payment Notice stating that
the amount due to Waco was nil.
However, LCC refused to make
payment of Application 21 and no
Payment Notice or Pay Less Notice
was issued in response to it.
Waco referred a dispute regarding
Application 21 to adjudication and was
awarded payment of the sum claimed
in Application 21 on the basis that LCC
had failed to submit a Payment Notice
and/or Pay Less Notice in response to
it. Waco then applied to court for
summary judgment to enforce the
adjudicator’s decision, but summary
judgment was not given and LCC was
permitted to apply for a declaration
that Application 21 was not valid and
that the adjudicator’s decision was
incorrect.
LCC argued that Application 21 was
issued prematurely, as the Contract
stipulated that it should not have been
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issued until six days later (on 28
September 2014). LCC therefore
submitted that Application 21 was
invalid because there was no
entitlement under the Contract for
applications for payment to be made
on any dates other than those
stipulated in the Contract.
Decision of the Court
The court noted that the payment
mechanism set out in the Contract
differed
preand
post-practical
completion.
Before practical completion, it was
common ground between the parties
that all applications for payment were
to be made on the 26th of each month
(i.e. to reflect the date of possession
which was on 26 March 2012). There
was no provision in the Contract
enabling the parties to substitute
alternative dates, but nevertheless the
parties had established a course of
conduct that applications made up to
three or four days late would still be
paid.
After
practical
completion,
the
application dates were to be at
intervals of two months “unless
otherwise agreed”. The court found
that this wording allowed the parties to
agree different dates on an application
by application basis.
However, after practical completion,
there was no evidence of any implied
agreement between the parties to vary
the
dates
for
submission
of
applications for payment so as to allow
them to be made early. Indeed, the
Employer’s Agent had emailed Waco
to state that applications for payment
would not be accepted if submitted
prior to the relevant date, but they
could be submitted “on/after” the
relevant date. This was consistent with
the approach adopted prior to practical

completion of honouring slightly late
applications, but it did not permit the
early submission of applications.
Consequently, since Application 21
was made six days before the relevant
date, the court held that this was not a
valid application for payment and
consequently
the
adjudicator's
decision that Application 21 had to be
paid in full could not stand.
Interestingly, the application for
payment Waco had submitted prior to
Application 21 had also been issued
prematurely by Waco, but had been
paid by LCC. However, the court did
not consider that this created a course
of conduct whereby applications for
payment could be submitted early.
Instead, the court found this to be a
one-off payment which did not amount
to an implied representation that LCC
would waive a similar irregularity in the
future. The court appeared to place
value on the fact that the amount paid
under that application had only been
about £13,000, whereas the sum in
dispute in relation to Application 21
was closer to £500,000.
Analysis
From the point of view of employers,
employer’s agents and contract
administrators, this case demonstrates
that it can be dangerous to honour
applications for payment which are not
submitted on the dates specified in the
contract. If this had been a dispute
about a late application rather than an
early one, the course of conduct
identified by the court may have
caused LCC real problems if LCC had
tried to argue that a late application
was invalid.
Whilst the employer may consider it
unreasonable
to
disrupt
the
contractor’s cash flow by rejecting
applications that are only a few days
early or late, departing from the
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express terms of the contract may
potentially establish a course of
conduct which could cause problems if
either party seeks to rely on the
express terms of the contract later on.
Employers, employers’ agents and
contract administrators would therefore
do well to make it clear to the
contractor that the timetable for
submitting applications set out in the
contract must be strictly adhered to.
From the perspective of contractors
and sub-contractors, this case should
not be viewed as confirmation that late
applications for payment are generally
acceptable or permissible. Whether or
not a particular course of conduct can
be established will always depend on
the facts of the case on question. To
avoid doubt, applications for payment
should always be submitted in
accordance with the contract. Indeed,
it may be that, following this case,
employers and main contractors begin
to adopt a stricter approach by
refusing to honour early or late
applications to try and avoid a course
of
conduct
being
established.
Contractors
and
sub-contractors
should bear in mind that submitting
applications for payment just a couple
of days early or late could result in the
application for payment not being
accepted, with potentially serious
consequences for cash flow.

SCOTTISH GOVERNMENT PLAN
TO ABOLISH EMPLOYMENT
TRIBUNAL FEES
In
a
recent
development,
the
Scottish
Government
has
announced
its
intention
to
scrap
Employment Tribunal
fees.
In the Programme for Government
2015-2016 entitled “A Stronger

Scotland”, the First Minister Nicola
Sturgeon has committed to abolishing
fees to ensure that “employees have a
fair opportunity to have their case
heard”.
Employment Tribunal fees were
introduced in July 2013. Currently
claimants have to pay a fee of up to
£250 to submit a claim and lodge a
further fee of up to £950 when a
hearing date is set. There is limited
scope for fee remission. The result has
been a dramatic reduction in the
number of claims raised.
The
Scottish
Government’s
announcement will be welcomed by
trade unions and others. Last month
the Court of Appeal dismissed
Unison’s call for a judicial review of the
fee regime. The Law Society of
Scotland also recently called for a
review of Employment Tribunal fees,
claiming they were a “major barrier to
justice”.
Some in the business community may
be less impressed. Under the current
Employment Tribunal Rules, where an
employer “carries on business in
Scotland”, the Scottish Tribunals have
jurisdiction to hear claims regardless of
where in the UK the employee is
based. This means that the number of
claims from employees throughout the
UK may rise. It is also likely to
increase the administrative burden on
the Scottish Tribunal Service.
The timescale for the abolition of fees
is as yet unclear. At this stage the
recommendations
of
the
Smith
Commission
have
not
been
implemented
and
the
Scottish
Government are still in the process of
consulting on the terms of the Scotland
Bill with the UK Parliament. It has
stated that it will abolish Tribunal fees
when it is “clear on how the transfer of
powers and responsibilities will work”.
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The UK Government’s review of the
Employment Tribunal system is
expected to be completed towards the
end of the year.

WELCOME TO THE
LADDER EXCHANGE

How does the
Ladder
Exchange
work?

2015

Run by the Ladder
Association
in
partnership with
manufacturers
and
suppliers
across
the
country,
the
Ladder Exchange
has already been
responsible for removing thousands of
potentially dangerous ladders and
stepladders from service.
This year promises to be no exception
as it continues to save lives and
reduce injuries by replacing broken
and bent ladders with safe, brand new
ones at a special price.
Take the opportunity NOW to check
and inspect your ladder inventory for
possible problems – and then SAVE
MONEY by visiting your nearest
Ladder Exchange Partner between 1
September and 31 December 2015.
Don’t miss out on this unique
opportunity to stay safe and make
genuine savings. And, of course, you
can enjoy the confidence and
reassurance of knowing that your
‘dodgy’ ladder is being replaced by a
new one that meets all the relevant
British and European standards.
The Idiots on Ladders Competition
will also return, as we seek to crown
the most idiotic use of ladders for this
year. Be sure to have your camera
ready to capture any shots of idiots in
action and submit them to us!

1. Check your ladder using our
checklist. If your
ladder fails
the checklist, you should replace it.
2. Find a Ladder Exchange Partner
near you.
3. Bring your old ladder to your
chosen Ladder Exchange Partner
and buy a new ladder at a
discounted price. The Partner will
keep the old ladder for safe
disposal.

NATIONAL LIVING WAGE
The Chancellor announced in his
summer budget the introduction of a
“National Living Wage” (effectively an
increase in the National Minimum
Wage) for over 25’s.
The NLW will take effect in April 2016
at a rate of £7.20 per hour, rising to £9
an hour by 2020 and the intention is
eventually to increase it to 60% of
median earnings.
The National Minimum Wage for
those 21 and over is due to increase
from £6.50 to £6.70 on 1 October 2015
(the rate for 18 to 20 year olds will rise
to £5.30 per hour). From April next
year anyone aged 25 and over will
have to be paid the National Living
Wage.
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Monthly Bulletin of Indices
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